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No. TWENTY-THIRD DISTRICT 

SUPREME COURT OF NORTH CAROLINA 

ASHE COUNTY, NORTH 
CAROLINA, 

Petitioner, 
v. From Ashe Countv 

No. COA 18-253 
ASHE COUNTY PLANNING 
BOARD and APPALACHIAN 
MATERIALS, LLC 

Respondents. 

PETITION FOR DISCRETIONARY REVIEW 
UNDER N.C.G.S. ~ 7A-31 

TO THE HONORABLE SUPREME CO~TR,T OI' NORTH CAR,OI.INA: 

Petitioner-Appellant Ashe County, North Carolina (the "County"), 

respectfully petitions the Supreme Court of North Carolina to certify for 

discretionary review the judgment of the North Carolina Court of Appeals, filed on 

21 May 2019 in this cause, Ashe County, North Carolina v. Ashe County Planning 

Board and Appalachian Materials, LLC, No. COAl8-253, Slip Opinion (2019 WL 

2179980) ("Slip Opinion") (Attached as Appendix p 1-26), on the grounds that the 

subject matter of this appeal has significant public interest, the cause involves legal 

principles of major significance to the jurisprudence of the State, and the decision of 

the Court of Appeals is in conflict with various decisions of this Court. 
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In support of this Petition, the County shows the following: 

PROCEDURAL HISTORY AND THE SLIP OPINION 

This cause arises out of the Ashe County Planning Director's (Director) final 

decision denying Respondent Appalachian Materials, LLC's (AM) request for a 

permit to establish a hot asphalt plant facility. The permit is required by the 

County's Polluting Industries Development Ordinance (PIDO), a general police 

power ordinance. 

In June 2015, AM filed an incomplete request for a PIDO permit. Beginning 

in February 2016, AM demanded that the Director issue the permit. In April 2016, 

AM sued the County requesting the Superior Court to order issuance of the permit, 

and assess damages and legal fees. Given these threats, the Director applied his 

understanding of this Court's established standard of reviews and issued the final 

written decision detailing the reasons for denying AM's request for a PIDO permit. 

AM did not address the deficiencies identified in the final decision and re-apply. AM 

maintained its civil action, appealed the final decision to the Ashe County Planning 

Board (PB), and sought a variance of PIDO's permitting standards from the PB. 

The PB reversed the final decision and ordered the Director to issue the 

permit. The County reviewed the PB's order and sought judicial review. The 

Superior Court affirmed the PB's order. The County appealed the Superior Court's 

order to the North Carolina Court of Appeals. 

The Slip Opinion declares that the Superior Court "was correct": 

' See, e.g., Lee v. Board of Adjustment of City of Roclzy Mount, 226 N.C. 107, 37 S.E.2d 128 (1946); 
County of Lancaster v. Mecklenburg County, 334 N.C. 496, 434 S.E.2d 604 (1993); Morni~zgstar 
MarinaslEaton Fer~_y, LLC v. Warren County, 368 N.C. 360, 777 5.~.2d 733 (2015). 
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1. Announces a new system of interlocutory appeals to local government lay 

boards of portions of preliminary evaluations or communications b  ylocal 

government staff (the "New System") and issues an unfunded mandate to 

local governments to restructure their operations. (Slip Op. p 15). The 

New System alters local government operations drastically and imposes a 

tax against all North Carolina citizens. The New System excludes citizens 

who cannot afford to hire lawyers to advocate for their interests in a 

system of piecemeal litigation. 

2. Announces advisory opinions answering; four abstract questions. (Slip Op. 

pp 5-15). Two advisory opinions address a new County ordinance. (Slip 

Op. pp 5-8). The Director did not apply the new County ordinance in the 

final decision. 'I~vo advisory opinions treat PIDO as a zoning law. (Slip Op. 

pp 8-15). Like twenty percent (20%) of North Carolina counties,2 there is 

no zoning in the County. These advisory opinions conflict with this Court's 

precedent, affect every local government, and mischaracterize two 

substantial and important questions of law in the cause. 

But 

3. Fails to answer two questions of law affectin local government operations 

and the pocketbook of every North Carolina citizen. The first question is: 

how must governmental staff respond when an applicant demands 

2 The abstract and map attached shows the counties that have adopted zoning, have partial 
zoning, and have no zoning. (App. p 27); David Owens, County Zoning, UNC SCHOOL OF 
GOVERNMENT (Aug. 2016), https://www.sog.unc.edu/resources/legal-summaries/county-zoning. 
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issuance of a permit in violation of a moratorium? The second question is: 

must counties without zoning administer their police power laws as if they 

had adopted zoning? Not answering these questions affects local 

government operations and exposes public coffers to endless expenditures 

defending and, potentially, paying claims. 

4. Fails to recognize and apply this Court's rules of law governing local 

government staff decision-makers and lav boards. The heart of this cause 

is whether the final administrative decision denying a permit to a 

polluting industry complies with the framework established by this Court. 

The Slip Opinion fails to recognize and apply this Court's rules, muddying 

them beyond recognition. 

The Slip Opinion is law unless the North Carolina Supreme Court certifies 

this cause for review. 

FACTS 

A. Count, 

Ashe County has not adopted zoning, opting for a series of stand-alone police 

power laws regulating some land uses uniformly across the County. See N.C.G.S. § 

153A-121. PIDO authorizes County planning staff to make only one decision—issue 

or not issue a PIDO permit and mandates: "No permit from the planning 

department shall be issued until appropriate Federal and State permits have been 

issued." (emphasis added) (R p 2029, C.L. § 159.06(A)(2016)). 
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To administer its police power laws governing land usage, the County created 

its administrative process. C.L. § 153 et seq.3 The County created the PB and 

granted it the power to act as a board of adjustment holding quasi judicial hearings 

for variances and appeals. C.L. § 153.04(J). The County did not grant itself a right 

to appeal from staff decisions, see C.L. § 153.04(J)(3), because all PB decisions are 

reviewed by the Board of Commissioners. C.L. § 153.03. Unlike zoning, the County 

did not grant the PB authority to "make any order, requirement, decision or 

determination that ought to be made" or "all the powers of the official who made the 

aeci~ion." Cvrrtpar~ N.C.G.S. § 160A-388(Bl)(8), Willa C.L § 1~3.04(J)(3)(~. 

B. AM's Request for a PIDO Permit. 

In June 2015, AM's land surveyor delivered a letter and documents to the 

Director, requesting issuance of a PIDO permit for a new hot asphalt plant facility. 

(R pp 320-478). These documents contained various maps and surveys, but lacked 

the State air quality permit required by PIDO. Id.; (R p 2029, C.L. § 159.06(A) 

(2016) (Permitting Standards)). 

The Director and land surveyor engaged in various cordial communications 

concerning the request, the Director's preliminary evaluation of it, his lack of 

authority to issue a PIDO permit conditionally, and the Director's willingness to 

write a letter describing his preliminary evaluation of the request. (R pp 936-45). In 

every communication, the Director limited his communications to "this site"—the 

site of the asphalt plant shown on the maps and surveys provided by to him by AM. 

3 Citation to the Code of Ashe County will be shorted to "C.L. § _". Certified copies of relevant 
ordinances are contained in the Record on Appeal beginning at page 1998 and are attached (App. pp 
28-37). 
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In his 22 June 2015 Letter, the Director stated the site had "no physical 

address," and while "the proposed site [met] the requirements of [PIDO] . . . the 

county ordinance [required] all state and federal permits be in hand prior to a local 

permit being issued." (R p 944). The Letter stated the stormwater and mining 

permits "for this site" were on file and once the County received an air quality 

permit, the local permit "can be issued for this site." Id. As the Slip Opinion noted, 

the Director informed AM, "I will write up a permit for the site assuming the new 

plans meet the requirements [of PIDO]." (emphasis added) (Slip Op. p 9). 

C. New Information and the M~raL~x•iuiri. 

From August to September 2015, County citizens opposing the asphalt plant 

presented information to the Director. The Director investigated this information 

and discovered, contrary to his understanding in June 2015, a quarry related to AM 

had completed grading of the proposed asphalt plant site without necessary State or 

local permits. (R pp 1344-52, 1663-67). In September 2015, the Director restated to 

AM's land surveyor that ~ the application was still under review, ~ new 

information had come to the Director's attention contradicting the documents given 

to him in June, ~ based upon discussions with State officials, the "state permits" 

given to him for this site "have been or are being amended", and ,~ no decision on 

the request had been made. (R p 482). AM did not attempt to appeal these 

communications or rebut this information. 

In October 2015, the County adopted a moratorium on issuance of PIDO 

permits—but not on accepting PIDO applications (the Moratorium). (R pp 1340-41); 
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see N.C.G.S. § 153A-340(h) (authorizing temporary moratoria on "any" non-

residential "county development approval required by law"). A week later, a 

Department of Environmental Quality Hearing Officer published a report, detailing 

years of non-compliance with State and Federal laws by the quarry related to AM 

and stated "the quarry disturbed acreage for site grading for the asphalt plant" that 

had not been authorized by the State. (R p 1350). 

D. AM's Demand for a Permit and the Final Decision. 

In February 2016, AM's attorney sent a letter to the Director transmitting a 

State air quality permit. (R pp 484-500). The letter acknowledged the Moratorium 

but claimed that N.C.G.S. § 153A-320.1 and N.C.G.S. § 143-755 required immediate 

issuance of a PIDO permit and asserted failure to immediately issue the permit 

subjected the County to damages and attorneys' fees. Id. For the first time, AM 

claimed that the Director's 22 June 2015 Letter was binding on the County because 

AM had relied upon it and the County had not appealed it. Id. 

In early April 2016, AM sued the County, claiming damages, seeking legal 

fees, and demanding immediate issuance of a PIDO permit. (R pp 209-25). On 20 

April 2016, the Director issued the detailed final decision denying AM's request for 

a PIDO permit. (R pp 501-04). The Director set out detailed factual determinations 

based upon the documents submitted by AM, including their inaccuracies and 

internal inconsistencies, and the existence of the Moratorium. For example, he 

explained the location of the site shown in the documents provided by AM was 



internally inconsistent, as subsequent documents depicted the asphalt plant in a 

different location contrary to PIDO permitting requirements. Id. 

E. AM's Appeal, Judicial Review, and the Slip Opinion. 

AM appealed the final decision and sought a variance of PIDO's "purported" 

buffer requirements from the PB while maintaining the civil litigation, but did not 

file a new application addressing the defects identified in the final decision. (R pp 

505-06). 

At AM's request, the PB delayed hearing AM's request for a variance, heard 

A1Vi's appeal, and signed an "order" containing sixty-four (64) findings of fact and 

thirty-six (36) conclusions of law on December 1, 2016. (R pp 515-26). A careful 

reading of this order shows that ~ the Moratorium existed when the final decision 

was made, ~ the Director's determination that the air quality permit contradicted 

the materials provided to him in June 2015 was correct, ~ the air quality permit 

located a portion of the asphalt plant at a different site in violation of PIDO's buffer 

requirements, ~ a building used in operating a quarry related to AM was located 

within PIDO's protective buffer, and ~ a building depicted on the June 2015 

survey as "Old Barn" was located within PIDO's protective buffer and was used in 

agricultural operations. Id. As explained by the Director, "in Ashe County 

agriculture's definitely a commercial enterprise." (R p 783, lines 1-2). Despite these 

facts, the PB reversed the final decision and ordered the Director to issue a PIDO 

permit. (R pp 515-26). 



The County sought judicial review of the PB's "order." (R pp 8-300). AM again 

sought attorneys' fees. (R pp 316-17). The Superior Court ~ affirmed the PB's 

conclusion that "[t]he Moratorium .has no impact on consideration of the 

Application", (R p 522), ~ concluded the 22 June 2015 Letter was a final and 

binding decision, and ~ concluded that under state law the PB was "not limited to 

considering only the information before the Planning Director at the time he issued 

that decision" and was authorized to order the Director to issue a PIDO permit. (R 

pp 2031-39). The County appealed the Superior Court's Order to the Court of 

Appeals. The Court of Appeals affirmed the Superior Court's decision without 

discussion of the Superior Court's order. (Slip Op. p 5). The County filed this 

Petition for Discretionary Review pursuant to N.C.G.S. § 7A-31. 

REASONS WHY CERTIFICATION SHOULD ISSUE 

I. THE CREATION OF A NEW SYSTEM OF INTERLOCUTORY APPEALS 
TO LOCAL LAY BOARDS AFFECTS SIGNIFICANT PUBLIC INTEREST, 
INVOLVES LEGAL PRINCIPLES OF MAJOR SIGNIFICANCE TO THE 
JURISPRUDENCE OF THE STATE, AND CONFLICTS WITH DECISIONS 
OF THIS COURT. 

The Slip Opinion announces a new rule of law: Zocal governments must appeal 

any portion of every preliminary communication or evaluation made by their own 

staff of an application for a permit which might be relied upon by an applicant. The 

Slip Opinion recognizes that this rule creates the New System of "interlocutory 

appeals" to be heard by local government lay boards. (Slip Op. p 15). The New 

System legislated by the Slip Opinion is undeveloped, confused, and requires 

decades of work by local governments and the Judiciary. Among other matters: 
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The New System fails to articulate who it is designed to benefit. At one point, 

the Slip Opinion describes the class of citizens benefiting from this New 

System as applicants (Slip Op. p 15); but, at another point, the Slip Opinion 

indicates any citizen "`with a clear interest in the outcome,' such as at the 

request of a landowner, adjacent landowner or builder" is a potential 

beneficiary. (Slip Op. p 11). 

• The New System is one-sided. The Slip Opinion states the County is bound by 

"an interlocutory determination that is relied upon by an applicant." (Slip Op. 

p 15). The Slip Opinion ignores that the applicant did not appeal multiple 

communications from the Director stating ~ no final decision had been 

made, ,~ there was no authority to issue a permit conditionally, or (3) "the 

new plans for the site [must] meet the requirements" of PIDO. (Slip Op. p 9). 

• The Slip Opinion fails to set forth the standard of "reliance" necessary to 

trigger the need to file an interlocutory appeal. The Slip Opinion states AM 

"was prejudiced" by the 22 June 2015 Letter "in that it could have sought a 

variance had the Planning Director not made the determination." (Slip Op. p 

14). The Slip Opinion's statement is without basis in fact. AM sought a 

variance of PIDO's protective buffers. (R pp 505-06). 

Practically, all portions of any preliminary communication or evaluation are viewed 

as "favorable" by some citizen whether for or against issuance of a permit. Like AM, 

such a citizen could wait until the time to appeal has expired to claim reliance. 

Until rejected or clarified, the,New System requires local governments to appeal all 
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portions of all preliminary communications or evaluations or risk waiving its power 

to enforce local laws. 

Recognizing the impact of the New System, the Slip Opinion issues an 

unfunded mandate to all local governments:4

[E] ach county [is to] develop a process whereby it can become 
aware of determinations made by its own staff so that it can 
preserve its right to appeal such determinations, unless and 
until the law in this regard is changed. (Slip Op. p 15). 

The New System and the unfunded mandate transform matters which this Court 

instructs should be "routine" into piecemeal and constant litigation. See County of 

Lancaster v. Mecklenburg County, 334 N.C. 496, 507, 434 S.E.2d 604, 612 (1993). 

A. The New System affects the public interest. 

The New System applies to all North Carolina local governments: 100 

counties and 550 municipalities. Every North Carolina citizen is a citizen of at least 

a county, if not also amunicipality—meaning every North Carolina citizen is taxed 

by the New System and its incalculable costs and consequences. 

The New System causes interlocutory appeals to be lodged at local 

government lay boards unequipped to handle them. Regardless of who lodges an 

interlocutory appeal, all citizens with a clear interest in the outcome must 

participate in interlocutory appeals to preserve their interests and advocate their 

positions. 

The outcome of the New System is that for each request for a permit or license 

multiple interlocutory appeals must be taken by local governments, applicants, and 

4 The origins of this mandate are Court of Appeals precedents involving municipal zoning 
ordinances. (Slip Op. pp 10-12). The mandate applies to all municipalities. 
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other citizens with a clear interest in the outcome. See Meier v. City of Charlotte, 

206 N.C. App 471, 698 S.E.2d 704 (2010) (applying zoning rules to a final decision 

adverse to a citizen with a clear interest in the outcome). While these interlocutory 

appeals move through lay boards and the Judiciary like Yo-Yos, the underlying local 

government permit or licensing request remains dormant. With the New System, 

only citizens with substantial financial "staying power" can protect their property 

and legal interests. 

The New System stifles communications between governments and citizens. 

As a means to minimize interlocutory appeals, local governments could impose gag 

orders on internals and exterior preliminary evaluations and communications. The 

cost of gag orders to North Carolina citizens is incalculable. Most citizens seek 

permits for routine development, like adding a deck to their house or building a new 

driveway. Currently, they rely on local government staff to provide guidance and 

feedback; they have no need to retain lawyers. 

The New System is a windfall to private land use litigators with an 

incalculable tax on every North Carolina citizen. Citizens will bear the costs of: 

paying lawyers retained to represent local governments, ~ paying lawyers 

retained to represent their interests, ~ paying attorneys' fees of other parties, as 

every interlocutory appeal presents an opportunity to invade public coffers by 

requesting fees asserting the local government "has acted outside the scope of its 

legal authority or abused its discretion," (R pp 223-24; 316-18); see N.C.G.S. § 6-

5 Of course, internal preliminary evaluations and communications are subject to public record 
requests. 
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21.7, and ~ paying the increases to the Judiciary's budget caused by the New 

System. 

The New System excludes citizens from participating unless they have 

financial resources to retain lawyers. For many citizens who live or own property 

adjacent to polluting industries, their homes are their largest asset. They are "land 

rich, cash poor", live on fixed incomes, and cannot afford to participate in the New 

System to protect their interests. The New System affects significant public 

interest. 

B. The New System is of ma'o~ r significance to the jurisprudence of the 
State. 

There are few areas of existing North Carolina jurisprudence more 

perplexing than interlocutory appeals from trial courts. This Court has noted the 

tension between the jurisprudence of interlocutory appeals and the North Carolina 

Constitution's mandate that "right and justice shall be administered without favor, 

denial, or delay." N.C. CoNST. art. 1, § 18; see Veazey v. City of Durham, 231 N.C. 

357, 363, 57 S.E.2d 377, 382 (1950) ("There is no more effective way to procrastinate 

the administration of justice than that of bringing cases to an appellate court 

piecemeal through the medium of successive appeals from intermediate orders.") 

With the New System, lay boards determine when local governments (and 

potentially all citizens "with a clear interest in the outcome") must or can file 

interlocutory appeals. Whatever the lay board's decision, it is reviewed by the 

Judiciary as a question of subject matter jurisdiction. 
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The New System is far more perplexing than the current system of 

interlocutory appeals from trial courts. Oftentimes it is difficult to determine what 

constitutes a "substantial right", but the New System's test is "reliance." The facts 

at bar illustrate the quagmire of this test. 

Before applying for a PIDO permit, AM applied for a State air quality permit. 

In June and September 2015, the Director told AM no final decision had been made 

and AM did not appeal these communications. AM did not inform the County that 

AM was relying upon other portions of these communications until after the time, 

whatever that deadline might be,6 for the County to appeal had expired. AM was 

not prejudiced. It sought a variance. (R pp 505-06); cf. (Slip Op. p 14). 

Before the New System, the one legal standard established by North Carolina 

jurisprudence for administrative permit decisions was: is the application complete 

and does it satisfy the law? County of Lancaster, 334 N.C. at 508, 434 S.E.2d at 612. 

The New System adds a new threshold and overrides the current legal standard, 

resting on shifting sands of daily communications regarding transitory evaluations 

of evolving information and claims of reliance. The New System involves legal 

principles of major significance to the jurisprudence of the State. 

C. The New System conflicts with the decisions of this Court. 

In creating the New System, the Slip Opinion claims: 

[W] e are bound by our precedent. And where a county's planning 
department official has made an interlocutory determination 

6 County law establishes a right of appeal to the PB for citizens directly affected by the outcome 
of a final decision, but does not grant the County a right to appeal a staff decision to the PB. See C.L. 
§ 153.04(J)(3). The Slip Opinion lacks a citation to a law granting a right of appeal to the County or a 
statement as to the time limit for the County to appeal. 
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that is relied upon by an applicant, to its detriment, such 
determination must be appealed by the county to its board of 
adjustment within thirty (30) days, otherwise the determination 
becomes binding. (Slip Op. p 15). 

The precedent cited in the Slip Opinion requiring the New System is S.T. 

Wooten Corp. v. Bd. of Adjustment of Town of Zebulon, 210 N.C. App. 633, 711 

S.E.2d 158 (2011), a decision arising under a final administrative decision applying 

a municipal zoning ordinance. The New System is unsupported by Wooten. 

In Wooten, Chief Justice Beasley carefully considers this Court's precedents 

and limited Wooten to ~ a final decision on a distinct question under a zoning 

ordinance, ~ a zoning ordinance granting the Zoning Administrator broad 

interpretation powers, and ,~ a zoning ordinance that provided the Town of 

Zebulon with a right to appeal final determinations. Id. at 643-44, 711 S.E.2d at 

164-65. After Wooten, the General Assembly endorsed the requirement of a final 

and binding decision in State zoning statutes. See N.C.G.S. § 160A-388(a1). 

As of 2016, twenty (20) North Carolina counties have no zoning. This Court 

has instructed what is zoning and that police power is different. See Lanvale 

Properties, LLC v County of Cabarrus, 366 N.C. 142, 731 S.E.2d 800 (2012) 

(explaining zoning); King v. Town of Chapel Hill, 367 N.C. 400, 758 S.E.2d 364 

(2014) (explaining the differences between zoning and general police power 

ordinances). The New System conflicts with these decisions. 

The New System, resting on reliance, conflicts with this Court's general rule 

of no governmental estoppel. Candler v. City of Asheville, 247 N.C. 398, 412, 101 

S.E.2d 470, 480 (1958) ("we hold that a municipality cannot be estopped from 



-16 -

enforcing its legal ordinances[.]"); City of Raleigh u. Fisher, 232 N.C. 629, 635, 61 

S.E.2d 897, 902 (1950) ("a municipality cannot be estopped to enforce a zoning 

ordinance[.]"). A mistakenly issued building permit cannot estop a municipality 

from enforcing its zoning ordinance. Helms v. City of Charlotte, 255 N.C. 647, 652, 

122 S.E.2d 817, 821 (1961). 

The New System conflicts with decisions of this Court. 

II. THE SLIP OPINION'S ADVISORY OPINIONS CONFLICT WITH THIS 
COURT'S DECISIONS, AFFECT SIGNIFICANT PUBLIC INTEREST, AND 
INVOLVE LEGAL PRINCIPLES OF MAJOR SIGNIFICANCE TO THE 
JURISPRUDENCE OF THE STATE. 

Contrary to restraints this Court imposes upon itself, the Slip Opinion fails to 

restrain itself to only declaring "the law as it relates to the facts of the particular 

case under consideration." Boswell v. Boswell, 241 N.C. 515, 518, 85 S.E.2d 899, 902 

(1955). The advisory opinions of Section II(A) and (B) of the Slip Opinion answer 

abstract questions concerning the County applying a new ordinance. In this cause, 

the County never applied the new ordinance. The advisory opinions in Sections II(C) 

and (D) answer questions arising under municipal -zoning ordinances. PIDO is not 

zoning. Tri County Paving, Inc. v. Ashe County, 281 F.3d 430 (2002) (upholding 

PIDO as a police power ordinance). 

Although advisory, these opinions apply to every local government in North 

Carolina in routine matters arising daily. As explained in the next two sections, 

these advisory opinions mischaracterize the questions of law arising from the facts 

in this cause. 
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In a time of divided government where the public, politicians, and pundits 

question the motives of every public official, including the Judiciary, it affects 

significant public interest when courts issue advisory opinions. Ensuring that 

advisory opinions are not provided is a cornerstone for preserving the fair and just 

administration of justice and is necessary for maintaining the Judiciary's reputation 

for integrity. These advisory opinions affect significant public interest, involve legal 

principles of major significance to the jurisprudence of the State, and conflict with 

decisions of this Court. 

III. THE QUESTION OF LAW CONCERNING THE PERMIT i,HOICE 
STATUTE AND THE MORATORIUM STATUTE AFFECTS SIGNIFICANT 
PUBLIC INTEREST AND INVOLVES LEGAL PRINCIPLES OF MAJOR 
SIGNIFICANCE TO THE JURISPRUDENCE OF THE STATE. 

In Section II(B), the Slip Opinion frames its advisory opinion as whether a 

moratorium nullifies the "Permit Choice Rights" and concludes "the existence of a 

moratorium is not grounds to deny a permit. A moratorium simply delays the 

decision." (Slip• Op. p 6). In support of this conclusion, the Slip Opinion cites Robins 

v. Town of Hillsborough, 361 N.C. 193, 639 S.E.2d 421 (2007), an opinion uncited by 

either party, because Robins is different than the facts of this cause. 

The interplay between the Permit Choice Statute and the Moratorium 

Statute has not been addressed by this Court. The question of law arising under the 

facts of this cause is: when an applicant demands a final decision knowing a 

moratorium exists, is a moratorium a ground for denial? AM contends the answer is 

"no" and~the Director must issue the permit because the application was received 

before the Moratorium was adopted. The County contends the answer is "yes" 
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because the Moratorium prevented issuance of a PIDO permit when AM demanded 

a final decision. 

The Permit Choice Statute applies to requests for permits state-wide at all 

local governments and at State agencies. Id. The interplay between the Permit 

Choice Statutes and moratoria affects local governments and the General Assembly. 

See, e.g., An Act to Reform North Carolina's Approach to Integration of Renewable 

Electricity Generation, 2017 N.C. Sess. Law 192 (where the General Assembly 

placed an 18-month moratorium on the issuance of permits for new wind energy 

projects by NCDEQ). Under the Slip Opinion, State officials cannot deny 

applications for permits when the General Assembly adopts moratoria because the 

Slip Opinion announces there are "Permit Choice Rights." It seems unlikely the 

General Assembly curbed its legislative power to adopt moratoria that bar issuance 

of permits for pending applications. 

Here, the Director, a governmental staff member charged with making final 

decisions on permit requests, was caught in a vise: ~ an applicant demanding an 

immediate final decision, asserting that the Permit Choice Statute requires the 

Director to not recognize the Moratorium, claiming damages, and seeking attorneys' 

fees from the County's taxpayers and ,~, the Moratorium forbidding issuing of 

PIDO permits. 

North Carolina law does not provide an answer to this question and this 

question will arise repeatedly. Until the question is answered, government staff will 

guess and whatever choice they make, land use litigators will claim the government 
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exceeded its authority or abused its discretion and will ask the Judiciary to tax 

damages and legal fees against taxpayers. Local governments will be compelled to 

retain lawyers to defend scarce public resources. 

To protect public coffers of all local governments, to promote fair and efficient 

administration of justice, and to ensure that discretion possessed by lawmakers is 

not unreasonably invaded, this question of law should be answered. It affects 

significant public interest and involves legal principles of major significance to the 

jurisprudence of the State. 

IV. THE QUESTION OF LAW CONCERNING ADMINISTERING POLICE 
POWER LAWS AT LOCAL GOVERNMENTS AFFECTS SIGNIFICANT 
PUBLIC INTEREST, INVOLVES LEGAL PRINCIPLES OF MAJOR 
SIGNIFICANCE TO THE JURISPRUDENCE OF THE STATE, AND THE 
SLIP OPINION CONFLICTS WITH DECISIONS OF THIS COURT. 

The Slip Opinion's advisory opinions in Sections II(C) and (D) rest on Court 

of Appeals precedents arising under zoning ordinances and overlooks there is no 

zoning in the County. For example, the Slip Opinion assumes the County had a 

right to appeal when no right e~sts under County law. The only source for this 

assumption is State zoning statutes. Compare C.L. § 153.04(J)(3)(a)-(c) (listing the 

parties who may appeal to the PB), with N.C.G.S. § 160A-388(b1)(1) (providing "or a 

city may appeal"). 

The question of law in this cause is: Are the twenty (20) counties in North 

Carolina where no zoning; exists required by the General Assemblv to administer 

police power laws as if they were zonin laws? AM contends police power laws 

regulating land usage must be administered as zoning, particularly when a county 
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assigns a duty to a lay board to act as a local board of adjustment. The Superior 

Court adopted AM's contention. (R pp 2035-36). The County disagrees. 

The General Assembly grants three discretionary powers to counties relevant 

to this cause: ~ the power to adopt zoning, N.C.G.S. § 153A-340(a), ~ the power 

to adopt police power laws, N.C.G.S. § 153A-121(a), and ~ the power to organize 

county government, N.C.G.S. §§ 153A-76, -77. 

This Court held that the grant of zoning power to counties is unambiguous 

and zoning authority is limited to the express power granted. Lanvale Properties, 

LLC, 366 N.C. at 155, 731 S.E.2d at 810. However, the polar opposite applies to the 

grant of police power. In King v. Town of Chapel Hill, this Court stated that police 

power granted to municipalities is "by its very nature ambiguous" and police power 

must be "elastic." 367 N.C. at 406, 758 S.E.2d at 370. 

The grant of police power to municipalities is identical to the grant of police 

power to counties. Compare N.C.G.S. § 160A-174(a), with N.C.G.S. § 153A-121(a). 

The statute mandating broad construction of grants of powers to municipalities is 

similar to the statute mandating broad construction of grants of powers to counties. 

Compare N.C.G.S. § 160A-4, with N.C.G.S. § 153A-4. 

The County possessed discretionary authority to assign a duty to hold 

hearings and act as a board of adjustment to the PB, and possessed the discretion to 

tailor its PB's authority to fit the County. See, e.g., Bd. of Adjustment of Town of 

Swansboro v. Town of Swansboro, 334 N.C. 421, 426, 432 S.E.2d 310, 313 (1993) (a 

board of adjustment may be abolished). 
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The facts of this cause required the Slip Opinion to recognize and apply this 

Court's rules for interpretation of local laws. The rules of statutory construction 

apply. Cogdell v. Taylor, 2G4 N.C. 424, 428, 142 S.E.2d 36, 39 (1965). This includes 

the Court's duty to reconcile laws and adopt the construction of an ordinance that 

harmonizes it with other provisions. Id.; Three Guys Real Estate v. Harnett County, 

345 N.C. 468, 474, 489 S.E.2d 681, 684 (1997) ("where one of two [ordinances] might 

apply to the same situation, the [ordinance] which deals more directly and 

specifically with the situation controls[.]"). The Slip Opinion does not recognize or 

apply these rules. 

The answer to this question of law affects legislative and administrative 

discretion to organize county government granted to all Boards of Commissioners 

and the actual local government administration and operations at twenty percent 

(20%) of North Carolina counties. When this Court reviews the map showing the 

counties without county-wide zoning or no zoning at all, a pattern emerges. Most 

counties without zoning are rural and have no need for multiple layers of complex 

zoning restrictions and decisions. They have small county governments because 

they lack large tax bases. Their staff members have multiple jobs and 

responsibilities. They rarely have full-time county attorneys. Every dollar they 

spend on administration of laws is a dollar unavailable for core public services, such 

as schools, social services, and parks. 
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This question of law affects significant public interest and involves legal 

principles of major significance to the jurisprudence of the State. The Slip Opinion 

treatment of it conflicts with decisions of this Court. 

V. THE SLIP OPINION'S REVIEW OF THE FINAL ADMINISTRATIVE 
PERMIT DECISION AFFECTS SIGNIFICANT PUBLIC INTEREST, 
INVOLVES LEGAL PRINCIPLES OF MAJOR SIGNIFICANCE TO THE 
JURISPRUDENCE OF THE STATE, AND CONFLICTS WITH THE 
DECISIONS OF THIS COURT. 

The Slip Opinion, Superior Court, and PB failed to recognize and apply the 

rules established by the decisions of the North Carolina Supreme Court governing 

processing permits administratively. These rules establish a simple, transparent, 

fair, and complete framework—neither burdensome to local governments nor 

favoring applicants or citizens opposing issuance of the permit. This Court's 

framework is threefold: 

1. Administrative decisions are routine, nondiscretionary ordinance 

implementation matters carried out by the staff, including issuing 

permits. See County of Lancaster, 334 N.C. at 507, 434 S.E.2d at 612. 

In general, the staff member is a purely administrative or ministerial 

agent following the literal provisions of the ordinance. Lee v. Bd. of 

Adjustment of City of Rocky Mount, 226 N.C. 107, 110, 37 S.E.2d 128, 

131 (1946). This involves determining objective facts that do not 

involve an element of discretion: "[T]he staff member reviews] an 

application to determine if it is complete and whether it complies with 
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objective standards set forth in the zoning ordinance." County of 

Lancaster, 334 N.C. at 508, 434 S.E.2d at 612. 

2. A local lay board is "an administrative agency" and "[i]t must abide by 

and comply with the rules of conduct provided by its charter —the local 

ordinance[.]" Lee, 226 N.C. at 111, 37 S.E.2d at 132. 

3. Local governments are not estopped to enforce their laws. See Candler, 

247 N.C. at 412, 101 S.E.2d at 480; Fisher, 232 N.C. at 635, 61 S.E.2d 

at 902. 

The Slip Opinion changes this Court's framework by creating the New System. 

In February 2016, AM's counsel submitted an air quality permit to the 

Director, threatened damages and attorneys' fees, and demanded immediate 

issuance of a PIDO permit. When the Director did not issue a PIDO permit, AM 

sued the County in April 2016 seeking a writ of mandamus ordering the Director to 

issue a PIDO permit, damages, and attorneys' fees. (R pp 209-25). The options 

available to the Director at that time were ~ do nothing and be accused of 

stonewalling, ~ exercise discretion, favor AM, and attempt to cure the defects in 

the materials submitted, or ~ issue a final decision denying the permit. 

In the final decision, the Director reviewed AM's application "to determine if 

it [was] complete and whether it complied] with the objective standards set forth in 

[PIDO]." See County of Lancaster, 334 N.C. at 508, 434 S.E.2d at 612. As the 

Director understood the law based upon this Court's decisions, he had no discretion 

to violate the Moratorium, PIDO's permitting standards, and he was not to exercise 
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discretion or employ favoritism. He issued the final decision denying AM's request 

for a permit because the application provided by AM failed to satisfy PIDO's 

objective permitting standards and because of the Moratorium. 

In the appeal of the final decision, the PB constantly traveled beyond its 

limited authority granted by County law and applied its new rule. For example, the 

Director found in the final decision: 

[I]t is clear from the air quality permit issued by the State that a 
portion of Appalachian Materials' proposed asphalt operation is 
outside the `limits' as represented by Appalachian's purported 
application to Ashe County . . . [T]he location of the equipment 
comprising Appalachian 11(Iateria'ls' asphalt operation, as 
described on the air quality permit, shows that Appalachian 
Materials' proposed polluting industry will be within the 1,000 
feet of a residential dwelling unit, in addition to being within 
1,000 feet of a commercial building. (R pp 501-02). 

The PB "order" found: ~ the air quality permit given to the Director by AM "was 

not consistent with . . .the Application" and ~ on 25 May 2015, more than a month 

after the Director's final decision, the air quality permit was amended. (R p 520). 

But the PB issued a conclusion of law that "any variance between the measurement 

represented in the Application and those shown in the Air Quality Permit . 

(which has now been corrected) are not a basis for denying [AM's] PID permit." (R p 

525, Conclusion 28). 

The Director found in the final decision: 

Another commercial building . is within a 1,000 feet of the 
proposed polluting industry[.] (R p 502) 

The PB "order" found two buildings are "in close proximity to the proposed asphalt 

operations" and concluded ~ "the June 2015 Letter was not appealed and is 
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binding," ~ the Director's final decision "is rendered null and void", and ~ neither 

building is a "commercial building." (R pp 521-24). 

The Director found in the final decision: 

On October 15, 2015 Ashe County adopted a moratorium 
regarding new polluting industries. (R p 502). 

The PB "order" found "a six month moratorium on the issuance of [PIDO] permits" 

was adopted on 19 October 2015 and "[t]he Moratorium was subsequently extended 

for another six months on April 4, 2016." (R p 518). The PB concluded the 

Moratorium "has no impact on the consideration of the Application and should not 

be a reason for denial of [AM's PIDO] Permit." (R p 522). 

County law authorizes the PB to hear and decide appeals, but does not 

authorize the PB to receive amended applications, issue permits, or order the 

Director to issue a permit. See C.L. § '153.04(J)(3); Lee, 226 N.C. at 111, 37 S.E.2d at 

132 (board of adjustments are "not left free to make any determination whatever 

that appeals to its sense of justice."). The PB exceeded its limited authority and 

favored AM. 

The Superior Court affirmed every aspect of the PB "order" and extended the 

PB's authority beyond the authority granted by the County. Without recognizing or 

applying any of this Court's rules, the Slip Opinion announces "[the Court] need not 

resolve" whether the application complied with the objective standards of PIDO 

because of the New System. (Slip Op. pp 14-15). 
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A. Changing this Court's framework governing final administrative 
permit decisions affects significant public interest. 

This Court's rules establish the framework for administering permits at all 

100 counties and 550 municipalities in North Carolina. These rules serve the people 

of North Carolina well and possess salutatory fruits: ~ government staff members 

rely upon these rules every day to make objective decisions without favoritism; ~ 

the rules require transparent decisions which are easy for citizens to understand 

and accept, and ~ the rules do not overburden scarce public funds. 

This Court's framework is very fair to applicants. The final decision in April 

2016 provided a "roadmap" for AM to re-apply for a PIDO permit. Before PIDO was 

repealed in October 2016, AM had a right to file a new application addressing the 

deficiencies identified in the final decision, asking the Director to apply PIDO to a 

new request, and acknowledging that the Director would have to delay the final 

decision until after the Moratorium expired. 

The New System's radical change of this Court's complete framework affects 

significant public interest. 

B. Chan ink this Court's framework governing.; final administrative 
permit decisions involves legal principles of major significance to the 
jurisprudence of the State. 

Under this Court's rules, like a basketball referee deciding whether a player 

was standing behind the three-point line, the Director determined whether the 

application satisfied the objective standards of PIDO and whether he had authority 

to issue a permit. His final decision was reviewable by the PB under County law as 

an appeal, where the only question was whether the "instant replay" showed the 
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player standing behind the three-point line. The burden to be standing behind the 

three-point line rests solely on the player. Likewise, the burden to submit an 

application with documents satisfying PIDO permitting standards and waiting for 

the Moratorium to expire rested solely on AM. 

This is not the law of the Slip Opinion. Under the Slip Opinion, applicants 

are relieved of their burdens to comply with objective standards of law so long as 

they assert a delayed claim of reliance based upon a portion of a preliminary 

communication or evaluation and the local government has not appealed. 

Shifting an applicant's burdens to local governments, the Slip Opinion 

mandates local governments to change their operations. To implement the Slip 

Opinion's mandate, more legal services must be purchased by local governments 

and local government lawyers must scrutinize every communication by staff. 

Lawyers' determinations of whether a particular communication might trigger an 

interlocutory appeal will be guesses. In this cause, the New System applied because 

of a particular word in a phrase on a chart that was an incomplete sentence, even 

when other complete statements in the same string of communications contradicted 

the Slip Opinion's interpretation of the word. (Slip Op. pp 10, 14). 

The Slip Opinion is a failure to recognize and apply this Court's rules. The 

fruits of the New System are: ~ applicants can avoid complying with law, (2~ local 

governments exhaust limited public resources implementing the New System, and 

other citizens without substantial financial resources are excluded and 

discouraged from protecting their interests. 
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If this Court's simple, fair, transparent and complete framework is changed, 

it should be changed by this Court only. This cause involves legal principles of 

major significance to the jurisprudence of the State. 

C. The Slip Opinion's rules governing administrative permit decisions 
conflict with this Court's decisions. 

For the reasons stated, the Slip Opinion conflicts with the Court's rules 

governing: ~ local government staff members charged with authority to issue 

permits administratively, County of Lancaster, 334 N.C. at 507, 434 S.E.2d at 612; 

Lee, 226 N.C. at 110, 37 S.E.2d at 131, ~ local government administrative boards, 

Lee, 226 N.C. at 111, 37 S.E.2d at 128, and ~ governmental estoppel, Candler, 247 

N.C. at 412, 101 S.E.2d at 480; Fisher, 232 N.C. at 635, 61 S.E.2d at 902. 

ISSUES TO BE BRIEFED 

In the event the Court allows this petition for discretionary review, the 

County intends to present the following issues in its brief for review: 

I. Did the Court of Appeals err by holding that the Director's 22 June 

2015 Letter was partially binding on the County and creating the New 

System of interlocutory appeals? 

II. Did the Court of Appeals err by providing advisory opinions? 

III. Was the Moratorium a ground for the Director to deny AM's demand 

for a PIDO permit? 

IV. Did the Court of Appeals and the Superior Court err by holding that 

the PB did not exceed its authority? 
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V. Did the Court of Appeals err by not upholding the Director's decision 

and reversing the Superior Court? 

CONCLUSION 

The Slip Opinion: 

• Creates the New System of interlocutory appeals unauthorized by this Court 

or the General Assembly; 

• Issues advisory opinions; 

• Fails to answer two important questions of law; and 

• changes this Court's complete iFramework governing administrative permit 

decisions. 

This appeal has significant public interest, this cause involves legal principles of 

major significance to the jurisprudence of the State, and the Slip Opinion is in 

conflict with various decisions of this Court. 

Respectfully submitted, this the 25th day of June, 2019. 

WOMBLF,. BOND DICKINSON (US) LLP 

a~ C. Cooke 
5 Fayetteville Street, Suite 1100 

Raleigh, North Carolina 27601 
(919) 755-2191 
State Bar No. 8229 
John.Co bd-us.co 

Amy C. O eal 
(919) 755-2142 
State Bar No. 50913 
Amy.O'Ne al@wbd-us. com 

COUNSEL FOR PETITIONER-APPELLANT 
ASHE COUNTY, NORTH CAROLINA 
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IN THE COURT OF APPEALS OF .NORTH CAROLINA 

No. COA18-253 

Filed: 21 May 2019 

Ashe County, No. 16 CVS 514 

ASHE COUNTY, NORTH CAROLINA, Petitioner, 

v. 

ASHE COUNTY PLANNING BOARD AND APPALACHIAN MATERIALS, LLC, 
Respondents. 

Appeal by Ashe County, North Carolina, from an order entered 30 November 

2017 by Judge Susan E. Bray in Ashe County Superior Court. Heard in the Court of 

Appeals 3 October 2018. 

Womble Bond Dickinson (US) LLP, by John C. Cooke, for Ashe County, North 
Carolina, Petitioner-Appellant. 

Poyner Spruill LLP, by Chad W. Essick, Keith H. Johnson, and Colin R. 
McGrath, for Appalachian Materials, LLC, Respondent-Appellee. 

DILLON, Judge. 

Appalachian Materials, LLC ("Appalachian Materials"), filed an application for 

a permit to operate an asphalt plant in Ashe County (the "County"). Its permit was 

initially denied by the County's Planning Director. However, the County's Planning 

Board reversed the Planning Director's decision, directing that the permit be issued. 

The County appealed the decision of its Planning Board to the superior court. The 
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superior court affirmed the decision of the Planning Board. The County appeals to 

this Court. We affirm. 

I. Background 

In June 2015, Appalachian Materials submitted an application to the County, 

seeking a PIDO permits to operate an asphalt plant on a certain tract of land. 

However, Appalachian Materials noted in its application that it had applied for but 

not yet obtained an air quality permit from the State, a permit which must be 

obtained before the County can issue a permit for an asphalt plant in its jurisdiction.2

Later in June 2015, the County's Planning Director sent Appalachian 

Materials a letter (the "June 2015 Letter") positively commenting on the application, 

but stating that Appalachian Materials needed to provide the State-issued air quality 

permit before any PIDO permit could be issued. 

Four months later, in October 2015, Ashe County's elected Board of 

Commissioners (the "Governing Board") adopted a temporary moratorium on the 

issuance of PIDO permits (the "Moratorium"). 

During the Moratorium, in February 2016, Appalachian Materials finally 

supplemented its PIDO permit application with the State air quality permit. But two 

1 A permit issued under Ashe County's then-existing Polluting Industries Development 
Ordinances. 

2 See S.T. Wooten u. Zebulon Bd. of Adjustment, 210 N.C. App. 633, 635, 711 S.E.2d 158, 159 
(2011) (Judge, now Chief Justice, Beasley, writing for our Court, commenting on an asphalt plant 
operator applicant obtaining aState-issued air quality permit as a precursor to obtaining a permit 
from the town). 

-2-
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months later, in April 2016, the Planning Director issued a letter to Appalachian 

Materials denying the PIDO permit request. In the denial letter, the Planning 

Director cited the Moratorium, among other reasons, for the denial. Appalachian 

Materials appealed the Planning Director's denial to the Planning Board. 

In the Fall of 2016, prior to the decision of the Planning Board, the County's 

Governing Board lifted the Moratorium, but repealed the PIDO ordinance (the "Old 

Ordinance") and replaced it with a new ordinance (the "New Ordinance") which 

created additional barriers for the approval of a permit to operate an asphalt plant. 

In December 2016, the Planning Board reversed the decision of the Planning 

Director, determining that Appalachian Materials was entitled to the PIDO permit. 

The County appealed the Planning Board's decision to the superior court. 

Almost a year later, in November 2017, Superior Court Judge Bray affirmed 

the Planning Board's order. The County has now appealed Judge Bray's order to our 

Court. 

II. Analysis 

The County's unelected Planning Board, which operates as the County's board 

of adjustments, voted in favor of permitting Appalachian Materials' proposed asphalt 

plant. See Ashe County Code § 153.04(J) (2015) (stating that the County's Planning 

Board acts as the County's board of adjustments). The County's elected Governing 

Board, however, is against the decision of its Planning Board, and is seeking a 

-3-
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reinstatement of the decision made by its Planning Director, a County employee, 

denying the permit application. To better understand the issues on appeal, we pause 

briefly to describe the bases why the Planning Director denied the permit application 

and why the Planning Board reversed, voting to allow the permit application. 

In June 2015, Appalachian Materials applied for the permit. In October 2015, 

the County's Governing Board adopted its temporary Moratorium on permit 

approvals. By October 2016, the Moratorium had been lifted, the Old Ordinance was 

repealed, and the New Ordinance had gone into effect. 

However, in April 2016, while the Moratorium was still in effect, the County's 

Planning Director denied Appalachian Materials' application for a PIDO permit, 

concluding that: (1) his June 2015 Letter to Appalachian Materials, in which he 

positively commented on the permit application shortly after the application was 

submitted, did not constitute a binding decision on the County that the permit would 

be approved once the State permit was procured; (2) the proposed site of the asphalt 

plant was within one thousand (1,000) feet of certain commercial buildings, in 

violation of the Old Ordinance's set-back requirements; (3) Appalachian Materials' 

permit application was not completed when the Moratorium went into effect, as the 

required State permit was still pending; and (4) Appalachian Materials made 

misrepresentations in its application. 
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Appalachian Materials appealed the Planning Director's denial to the County's 

Planning Board. The Planning Board reversed the Planning Director's conclusions 

and ultimate denial, itself concluding that (1) the June 2015 Letter from the Planning 

Director did constitute a binding determination that the permit would be approved 

once the State permit was procured; (2) the proposed site was not in violation of the 

Old Ordinance's one thousand (1,000) foot buffer; (3) Appalachian Materials' 

application was sufficiently completed when submitted, prior to the adoption of the 

Moratorium, to merit a decision under the Old Ordinance; and (4) the application did 

not contain misrepresentations which warranted denial. 

For the following reasons, we conclude that Judge Bray was correct in 

affirming the decision of the Planning Board. 

A. Appalachian Materials' Application Was Sufficiently Complete 

One disagreement between the parties is whether Appalachian Materials had 

completed its application sufficiently prior to the October 2015 Moratorium to trigger 

the statute which allows an applicant to choose which version of an ordinance to have 

its application considered under where the ordinance is changed before a submitted 

application is acted on by a county. Specifically, Section 153A-320.1 of our General 

Statutes, the "Permit Choice" statute, provides that "[i]f a [county's] rule or ordinance 

changes between the time a permit application is submitted and a permit decision is 

made, then G.S. 143-755 shall apply." N.C. Gen. Stat. § 153A-320.1 (2015). And 
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Section 143-755 provides that, in such situations, "the permit applicant may choose 

which version of the rule or ordinance will apply to the permit." N.C. Gen. Stat. § 

143-755 (2015). 

We conclude that Appalachian Materials' application had been "submitted" to 

the County, notwithstanding that a required State permit was still under review. 

The required State permit is one of many possible prerequisites which might have to 

be met after a sufficient application is submitted but before a permit can be finally 

approved. Here, the application was submitted, and the County accepted and 

deposited the application fee. The application was still before the County when the 

State permit was approved. Therefore, we conclude that the application was 

sufficiently "submitted," pursuant to the Permit Choice statute, in June 2015. 

B. The Moratorium Does Not Nullify Permit Choice Rights 

A county has the right to adopt a temporary moratorium on certain permit 

approvals. N.C. Gen. Stat. § 153A-340(h) (2015). We conclude that the existence of 

a moratorium is not grounds to deny a permit. A moratorium simply delays the 

decision. 

The County, though, argues that when a county adopts a temporary 

moratorium and then modifies an ordinance, the Permit Choice statute has no 

application. Instead, the County contends, a pending application must be reviewed 
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under the new ordinance once the moratorium is lifted. We understand the County's 

policy arguments, but we are compelled to disagree. 

In reaching our conclusion, we are guided in part by our Supreme Court's 

decision in Robins v. Hillsborough, 361 N.C. 193, 639 S.E.2d 421 (2007). In that case, 

Mr. Robins applied for a permit to construct an asphalt plant. Id. at 194, 639 S.E.2d 

at 422. While his application was pending, the town adopted a moratorium and then 

amended an ordinance which prohibited asphalt plants from operating in the town. 

Id. at 195-96, 639 S.E.2d at 423. Our Supreme Court ruled that Mr. Robins had the 

right to have his application considered under the version of the town ordinance in 

effect when his application was filed, an ordinance which did allow asphalt plants to 

operate within the town, under certain conditions: 

We hold that when the applicable rules and ordinances are 
not followed by a town board, the applicant is entitled to 
have his application reviewed under the ordinances and 
procedural rules in effect as of the time he filed his 
application. Accordingly, [Mr. Robins] was entitled to 
receive a final determination from [the town] regarding his 
application and to have it assessed under the ordinance in 
affect when the application was filed. We express no 
opinion [on the application's merits], but merely that [Mr. 
Robins] is entitled to a decision by [the town] pursuant to 
the ordinance as it existed before passage of the 
moratorium and the amendment. 

Id. at 199-200, 639 S.E.2d at 425. 

Seven years later, in 2014, the General Assembly essentially codified much of 

the Supreme Court's reasoning in Robins when it enacted the Permit Choice statute. 

-7-
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Like the rule applied in Robins, there is no language in Section 153A-340(h), the 

moratorium statute, which prevents the Permit Choice statute from applying once 

the moratorium is lifted. 

C. The June 2015 Letter Was Only Partially Binding on the County 

The Planning Board concluded that the June 2015 Letter, in which the 

Planning Director positively commented on the application, was a determination that 

the application would be approved once the State permit was obtained. The Planning 

Board further concluded that this determination by the Planning Director in his June 

2015 Letter became binding on the County when the County failed to appeal the June 

2015 Letter within thirty (30) days. 

The County now argues that the June 2015 Letter has no binding effect. 

The record shows the following: In early June 2015, Appalachian Materials 

submitted its application for a PIDO permit. About a week later, an Appalachian 

Materials representative followed up, requesting a letter from the Planning Director 

regarding the application: 

. . . . A letter detailing that standards of our ordinance have 
been met for [our] site, with the one exception [the absence 
of the required State air quality permit] would be great. If 
you could just email that to me, it would help a great deal. 

That same day, the Planning Director responded by email that he would send a letter 

but that it would be merely his "favorable recommendation" of the application, that 
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he still needed to see Appalachian Materials' final plans, and that he did not have the 

authority to provide conditional approval for the PIDO permit: 

. . . . I will write up a permit for the site assuming the new 
plans meet the requirements [of the PIDO]. 

Concerning the conditional approval based on getting the 
[required State permit], I cannot do that without approval 
from the Planning Board. The language in the ordinance 
is pretty clear, "no permit from the planning' department 
shall be issued until [all required State and Federal 
permits have been issued." 

That said, I could write a favorable recommendation, or 
letter stating that standards of our ordinance have been 
met for this site, with one exception. 

(Emphasis in italics added.) 

A week later, the Planning Director sent the June 2015 Letter, which stated 

as follows: 

I have reviewed the plans you have submitted on behalf of 
Appalachian Materials LLC for a polluting industries 
permit. The proposed asphalt plant is located on Glendale 
School Rd, property identification number 12342-016, with 
no physical address. 

The proposed site does meets (sic) the requirements of the 
Ashe County Polluting Industries Ordinance, Chapter 159 
(see attached checklist). However, the county ordinance 
does require that all state and federal permits be in hand 
prior to a local permit being issued. We have on file the 
general NCDENR Stormwater Permit and also the Mining 
Permit for this site. Once we have received the NCDENR 
Air Quality Permit[,] our local permit can be issued for this 
site. 
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If you have any questions regarding this review please let 
me know. 

[/s/ Planning Director] 

The June 2015 Letter enclosed the following checklist, which aligns with the 

"Permitting Standards" required to receive a PIDO permit under the Old Ordinance: 

159.06A Fee $500.00 Paid 6/5/2015 
State &Federal Permits Air Quality Permit — applied for by 

applicant, local permit on hold until 
received 

159.06B Buffer Requirements 1,000 feet of a residential dwelling or 
commercial building 

1,320 feet of any school, daycare, hospital, or 
nursing home facility. 

Verified, survey attached to permit. 
159.06B1 Permanent Roads Permanent roads, used in excess of six 

months, within the property site shall be 
surfaced with a dust free material (soil 
cement, portland cement, bituminous 
concrete. 

To be inspected prior to final 
ins ection. 

159.06B3 Security Fence No extraction operation planned. 
Fence not required unless conditions 
change. 

159.06B4 Noise Operations shall not violate noise 
ordinance. Ongoing inspection 
required. 

Our Court has held that where a planning department official makes a 

decision, it may be binding on the city or county if not appealed to the board of 

adjustments within thirty (30) days. See S.T. Wooten Corp. u. Bd. of Adjustment of 
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Zebulon, 210 N.C. App. 633, 639, 711 S.E.2d 158, 162 (2011). In determining whether 

a statement by a town official represents a decision binding on the County (if not 

appealed timely), our Court has relied upon the following factors: (1) whether the 

decision was made at the request of a party "with a clear interest in the outcome," 

such as at the request of a landowner, adjacent landowner, or builder rather than a 

city attorney; (2) whether the decision was made "by an official with the authority to 

provide definitive interpretations" of the applicable local ordinance, such as a 

planning director; (3) whether the decision reflected the official's formal and 

definitive interpretation of a specific ordinance's application to "a specific set of facts," 

such as "providing a formal interpretation of [a] zoning ordinance to a landowner 

seeking such interpretation as it related specifically to its property;" and (4) whether 

the requesting party relied on the official's letter "as binding interpretations of the 

applicable . . .ordinance." S.T. Wooten Corp., 210 N.C. App, at 641-42, 711 S.E.2d at 

163. 

However, we have also held that "[w]here the decision has no binding effect, or 

is not `authoritative' or `a conclusion as to future action,' it is merely the view, opinion, 

or belief of the administrative official." In re Soc'y for the Pres. of Historic Oakwood 

u. Bd. of Adjustment of Raleigh, 153 N.C. App. 737, 743, 571 S.E.2d 588, 591 (2002). 

Notably, a determination that is conditioned upon a future event occurring "does not 

convert [the official's] unequivocal . . .interpretation into an advisory opinion." S.T. 
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Wooten Corp., 210 N.C. App. at 643, 711 S.E.2d at 164 (concluding that a planning 

director was bound by his prior, written determination that the local zoning ordinance 

would permit a proposed asphalt plant pending the issuance of a prerequisite 

building permit). 

Here, based on the circumstances in which the June 2015 Letter was issued 

and the language of the prior email and the June 2015 Letter itself, we conclude that 

the Planning Director did not intend for his June 2015 Letter to be a determination 

that the permit would be issued once the State permit was obtained. But we also 

conclude that the June 2015 Letter did have some binding effect, as noted in the 

following section. 

D. The June 2015 Letter Binds the County With Respect to the Buffer 

The Old Ordinance prohibited any asphalt plant from being developed on a site 

within one thousand (1,000) feet of a "commercial building." Ashe County Code § 

159.06(B) (2015) (repealed). The Planning Director denied the permit, in part, 

because the proposed site was within one thousand (1,000) feet of a portable shed, not 

attached to the land, used by Appalachian Materials' parent company on the same 

site and also within one thousand (1,000) feet of a barn on an adjacent property. The 

Planning Department determined that these structures were not "commercial 

buildings." 
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Our review of language in an ordinance is de novo; that is, we interpret 

language in an ordinance just like we interpret language in a statute. Morris 

Commc ns Corp. v. City of Bessemer City Zoning Bd. of Adjustment, 365 N.C. 152, 

155-56, 712 S.E.2d 868, 871 (2011) ("Reviewing courts apply de novo review to alleged 

errors of law, including challenges to a board of adjustment's interpretation of a term 

in a municipal ordinance."). And "[z]oning ordinances should be given a fair and 

reasonable construction in light of . . .the general structure of the Ordinance as a 

whole[,]" but, since zoning regulations are in "derogation of common law rights," they 

"should be resolved in favor of the free use of property." Yancey v. Heafner, 268 N.C. 

263, 266, 150 S.E.2d 440, 443 (1966). 

Here, there is uncontradicted evidence that the barn was owned by a neighbor 

who ran a business in which he harvested and sold hay and that he used the barn to 

store his hay inventory and to store farm equipment used to harvest hay. 

It maybe argued that it is ambiguous whether the barn's agricultural use is a 

"commercial use." But it could be strongly argued that the language of the Ashe 

County Ordinance as a whole supports the view that the barn in question, used for 

an agricultural purpose which is commercial in nature (to sell farm products in the 

marketplace), is a "commercial" property as used in the Old Ordinance. For instance, 

one provision in the ordinance defines "business" as a "commercial trade . . .including 

but not limited to . . .agricultural . . .and other similar trades or operations." Ashe 
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County Code § 163.05 (2015). And a planned unit development is defined as any 

development that includes residential and commercial uses, without any separate 

delineation for agricultural uses. Ashe County Code § 156.48 (2015). The ordinances 

dealing with permit fees to construct buildings categorize buildings as either "one and 

two family dwellings," "mobile homes," and "commercial," without any separate 

delineation for "agricultural." Ashe County Code § 150.29 (2015). 

But we need not resolve whether the County's interpretation or its Planning 

Board's interpretation of "commercial building" as applied to the barn or the shed is 

correct. Rather, we conclude that the Planning Director made the determination that 

they were not commercial buildings in his June 2015 Letter and that his 

determination was binding on the County. Indeed, the record shows that these 

buildings were shown in the application and that the Planning Director stated in his 

June 2015 Letter that he had "verified" that these buildings were not a problem. 

Further, Appalachian Materials was prejudiced by this determination in that it could 

have sought a variance had the Planning Director not made the determination. Ashe 

County Code § 159.07(B) (2015) (repealed) (allowing applicant to seek a variance for 

any buffer issues). 

We conclude that the June 2015 Letter was not a binding determination that 

the permit would be issued once the State permit was obtained. But we also conclude 

that the table in the June 2015 Letter is indicative that the Planning Director was 
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making a determination concerning the status of the buildings shown in the 

application to be in proximity of the proposed site. 

It could be argued that the rule we apply creates the likelihood of 

"interlocutory" appeals to a board of adjustments from decisions made by planning 

department officials. However, we are bound by our precedent. And where a county's 

planning department official has made an interlocutory determination that is relied 

upon by an applicant, to its detriment, such determination must be appealed by the 

county to its board of adjustments within thirty (30) days; otherwise, the 

determination becomes binding. Our precedent favors a policy that citizens should 

not suffer when they reasonably rely upon determinations made be a county official. 

It is, therefore, on each county to develop a process whereby it can become aware of 

determinations made by its own staff so that it can preserve its right to appeal such 

determinations, unless and until the law in this regard is changed. 

E. Misrepresentations in the Application 

The Planning Director denied the application based on other factors such as 

his view that Appalachian Materials made misrepresentations on its application. 

The Planning Board reviewed these alleged misrepresentations and determined that 

they were not sufficient to warrant the denial of the application. We note that, under 

the Ashe County Code, the Planning Board has the authority to "uphold, modif[y], or 

overrule[] in part or in its entirety" any determination made by the Planning Director. 
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Ashe County Code § 153.040 (2015). Here, the Planning Board has made its 

determination; and we cannot say that the Planning Board has exceeded its authority 

to overrule the determination made by the Planning Director. 

IV. Conclusion 

The Moratorium is no longer in effect. Appalachian Materials' application 

must be reviewed under the Old Ordinance, as requested by Appalachian Materials. 

The Planning Director bound the County on the issue of whether certain buildings 

were each a "commercial building" as defined in the buffer provision in the Old 

Ordinance. The Planning Board had the authority to determine whether the 

application otherwise complied with the Old Ordinance. We, therefore, affirm the 

trial court's order affirming the decision made by the Planning Board. 

AFFIRMED. 

Judge STROUD concurs. 

Judge BERGER concurs by separate opinion. 
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BERGER, Judge, concurring in separate opinion. 

I concur with the majority that the Polluting Industries Development 

Ordinance permit ("PIDO" or "PIDO permit") should be released to Appalachian 

Materials, LLC. However, because the County did not timely appeal to the Planning 

Board, neither the Planning Board nor the trial court had the requisite subject matter 

jurisdiction to review the appeal. Therefore, the trial court's order should be vacated, 

this matter dismissed, and the permit released to Appalachian Materials. 

In June 2015, Appalachian Materials submitted an application to Adam Stumb 

("Stumb"), Ashe County's Planning Director, for a permit to be issued, as required 

under the local PIDO. This permit would authorize Appalachian Materials to operate 

portable asphalt equipment on a portion of its leased property in Ashe County, North 

Carolina. Appalachian Materials' application included the required $500.00 

application fee and a copy of its air quality permit application, which Appalachian 

Materials contemporaneously submitted to the North Carolina Department of 

Environmental Quality ("NCDEQ"). As this air quality permit was required for a 

PIDO permit to be issued, Appalachian Materials further promised that it would 

forward a copy of the air quality permit to Stumb upon receipt from NCDEQ. 

Shortly after Appalachian Materials submitted its PIDO permit application, 

Stumb agreed to provide written confirmation as to whether Appalachian Materials' 

permit complied with PIDO, notwithstanding the pending air quality permit 

determination. Stumb's decision "was important for Appalachian [Materials] to know 
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in order to continue to spend time, money and resources in connection with securing" 

another necessary permit. In response to Appalachian Materials' request, Stumb 

visited Appalachian Materials' property, "created and reviewed certain GIS maps and 

photographs that identified all buildings in close proximity to the [p]roperty and 

created certain GIS shape files identifying any buildings that required buffering or 

setbacks from the proposed polluting industry under [PIDO]." 

On June 22, 2015, Stumb sent Appalachian Materials the following letter (the 

"June 2015 Letter"): 

I have reviewed the plans you have submitted on behalf of 
Appalachian Materials LLC for a polluting industries 
permit. The proposed asphalt plant is located on Glendale 
School Rd, property identification number 12342-016, with 
no physical address. 

The proposed site does meets (sic) the requirements of the 
Ashe County Polluting Industries Ordinance, Chapter 159 
(see attached checklist). However, the county ordinance 
does require that all state and federal permits be in hand 
prior to a local permit being issued. We have on file the 
general [NCDEQ] Stormwater Permit and also the Mining 
Permit for this site. Once we have received the [NCDEQ] 
Air Quality Permit[,] our local permit can be issued for this 
site. 

If you have any questions regarding this review please let 
me know. 

[Stumb's Signature] 
Adam Stumb 
Director of Planning 
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(emphasis added). Appalachian Materials "continued to invest time, money[,] and 

resources into the proposed asphalt facility" after receiving the June 2015 Letter. 

On February 26, 2016, NCDEQ issued the outstanding air quality permit to 

Appalachian Materials. On February 29, 2016, Appalachian Materials forwarded a 

copy of its air quality permit to Stumb and requested that he issue its PIDO permit 

as promised. That same day, Stumb responded via email that he may need additional 

information from Appalachian Materials or NCDEQ before considering the request 

to issue the PIDO permit. After a series of communications between Stumb and 

Appalachian Materials, Stumb wrote a letter to Appalachian Materials on April 20, 

2016 (the "April 2016 Letter"), which denied its request to issue a PIDO permit. In 

the April 2016 Letter, Stumb contended that "the proposed polluting industry was 

located with 1,000 feet of a residential dwelling unit or commercial building, in 

violation of [PIDO], that the [a]pplication was incomplete because Appalachian 

[Materials] had not obtained all necessary state and federal permits, and that 

Appalachian [Materials] made several false statements in the [a]pplication." 

On May 16, 2016, Appalachian Materials appealed Stumb's April 2016 Letter 

to the Planning Board. The Planning Board held aquasi-judicial hearing on October 

6, 2016, in which Appalachian Materials argued that Stumb's June 2015 Letter was 

a binding determination that the County did not timely appeal. Therefore, 

Appalachian Materials argued that Stumb had no authority to subsequently reverse 

3 
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this binding decision by denying Appalachian Materials' application for a PIDO 

permit in the April 2016 Letter. On December 1, 2016, the Planning Board entered 

an order (the "Planning Board's Order"), in which the Planning Board unanimously 

reversed the April 2016 Letter; concluded that Appalachian Materials had satisfied 

all the requirements of PIDO; classified the June 2015 Letter as a binding and final 

determination; and found "no basis for any other allegation made by Stumb in his 

April 2016 Letter that any material misrepresentation was made in the 

[a]pplication," and ordered Stumb to release the PIDO permit to Appalachian 

Materials. 

The County appealed from the Planning Board's Order by filing a petition for 

writ of certiorari with in Ashe County Superior Court on December 30, 2016. On 

November 30, 2017, the superior court entered an order (the "Superior Court's 

Order"), aff"irming the Planning Board's Order in all respects and ordering the County 

to issue a PIDO permit to Appalachian Material within ten business days. 

On December 7, 2017, the County filed a motion with the superior court to stay 

its order. However, the County did not calendar the motion, therefore no stay has 

been entered. Moreover, the County failed to comply with the Superior Court's Order 

because it transferred custody of Appalachian Materials' PIDO permit to the superior 

court rather than issuing the PIDO permit directly to Appalachian Materials. 
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The County timely appealed the Superior Court's Order to this Court, arguing, 

inter alia, that the superior court erred by concluding that the June 2015 Letter was 

a final, binding determination. Because the June 2015 Letter was a final 

determination that the County did not timely appeal to the Planning Board, the 

Planning Board and superior court lacked the requisite subject matter jurisdiction to 

review this matter. Accordingly, the trial court's order should be vacated and the 

PIDO permit should be released to Appalachian Materials. 

It is well settled in North Carolina that 

boards of adjustment do not have subject matter 
jurisdiction over appeals that have not been timely filed. 
The extent to which a board of adjustment has jurisdiction 
to hear an appeal is a question of law. In the event that a 
board of adjustment decision is alleged to rest on an error 
of law such as an absence of jurisdiction, the reviewing 
court must examine the record de novo, as though the issue 
had not yet been determined. 

Meier u. City of Charlotte, 206 N.C. App. 471, 476, 698 S.E.2d 704, 708 (2010) 

(citations omitted) (emphasis added). "Upon further appeal to this Court from a 

superior court's review of a municipal board of adjustment's decision, the scope of our 

review is the same as that of the trial court." S.T. Wooten Corp. v. Bd. of Adjustment 

of Zebulon, 210 N.C. App. 633, 637-38, 711 S.E.2d 158, 161 (2011) (purgandum). 

Section 153.04(J) of the Ashe County Code of Ordinances states: 

The Planning Board shall act as the Board of Adjustment 
for all land usage ordinances in the Ashe County Code of 
Ordinances (Title XV: Land Usage). The Board shall act 

5 
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and hold hearings in accordance with G.S. § 153A-345.1 
entitled Planning Boards. Each hearing shall follow rules 
applied to quasi-judicial proceedings. Each decision shall 
be based upon competent, material, and substantial 
evidence noted in the record of the proceeding. 

Ashe County Code § 153.04(J) (2019). 

Section 153A-345.1(a) of the North Carolina General Statutes dictates that 

"[t]he provisions of G.S. 160A-388 are applicable to the counties." N.C. Gen. Stat. 

§ 153A-345.1(a) (2017). In relevant part, Section 160A-388 states: 

(al) Provisions of Ordinance. —The zoning or unified 
development ordinance may provide that the board of 
adjustment hear and decide special and conditional use 
permits, requests for variances, and appeals of decisions of 
administrative officials charged with enforcement of the 
ordinance. As used in this section, the term "decision" 
includes any final and binding order, requirement, or 
determination. The board of adjustment shall follow quasi-
judicial procedures when deciding appeals and requests for 
variances and special and conditional use permits. The 
board shall hear and decide all matters upon which it is 
required to pass under any statute or ordinance that 
regulates land use or development. 

N.C. Gen. Stat. § 160A-388(al) (2017). 

Aligning with Section 160A-388(bl), Section 153.04(J)(3) of the Ashe County 

Code states, in relevant part: 

The Planning Board shall hear and decide appeals from 
decisions of Planning Department officials charged with 
enforcement of the development ordinances and may hear 
appeals arising out of any other ordinance that regulates 
land use, subject to all of the following: 

D 
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(a) Any person who is directly affected may appeal 
a decision to the Planning Board. An appeal is taken by 
filing a notice of appeal with the clerk to the Board. The 
notice of appeal shall state the grounds for appeal. 

(b) A county administrative official who has made a 
decision from which someone wishes to appeal shall give 
written notice to the owner of the property that is the 
subject of the decision and to the party who sought the 
decision, if different from the owner. The written notice 
shall be delivered by personal delivery, electronic mail, or 
by first class mail. 

(c) The owner or other party shall have 30 days from 
receipt of the written notice within which to file an appeal. 
Any other person with standing to appeal shall have 30 
days from receipt from any source of actual or constructive 
notice of the decision within which to file an appeal. 

Ashe County Code § 153.04(J)(3). 

Simply stated, to appeal a decision made by an Ashe County Planning 

Department official, a petitioner must (1) have standing and (2) file the appeal within 

30 days after receiving actual or constructive notice of the official's binding decision. 

"Our case law has made clear that for this thirty-day [notice of appeal] clock to be 

triggered, the order, decision, or determination of the administrative official must 

have some binding force or effect for there to be a right to appeal . . . ." S.T. Wooten 

Corp. 210 N.C. App. at 639, 711 S.E.2d at 162 (citation and quotation marks omitted). 

"Where the decision has no binding effect, or is not `authoritative' or `a conclusion as 

to future action,' it is merely the view, opinion, or belief of the administrative official." 

In re Soc'y for the Pres. of Historic Oakwood v. Bd. of Adjust. of Raleigh, 153 N.C. 

App. 737, 743, 571 S.E.2d 588, 591 (2002). Notably, a determination that is 
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conditioned upon a future event occurring "does not convert [the official's] 

unequivocal . . .interpretation into an advisory opinion." S.T. Wooten Corp., 210 N.C. 

App. at 643, 711 S.E.2d at 164 (concluding that a planning director was bound by his 

prior, written determination that the local zoning ordinance would permit a proposed 

asphalt plant pending the issuance of a prerequisite building permit). 

When assessing whether a letter from an administrative official represents the 

official's binding and appealable decision, this Court has previously relied upon the 

following factors: (1) whether the decision was made at the request of a party "with a 

clear interest in the outcome," such as at the request of a landowner, adjacent 

landowner, or builder rather than a city attorney; (2) whether the decision was made 

"by an official with the authority to provide definitive interpretations" of the 

applicable local ordinance, such as a Planning Director; (3) whether the decision 

reflected the official's formal and definitive interpretation of a specific ordinance's 

application to "a specific set of facts," such as "providing a formal interpretation of 

the zoning ordinance to a landowner seeking such interpretation as it related 

specifically to its property"; and (4) whether the requesting party relied on the 

official's letter "as binding interpretations of the applicable . . .ordinance." Id. at 641-

42, 711 S.E.2d at 163. 

Here, the parties do not dispute standing, and it is uncontested that the County 

did not timely appeal Stumb's June 2015 letter. Rather, the crux of this appeal is 
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whether Stumb's June 2015 Letter served as a final determination binding the 

County to issue Appalachian Materials a PIDO permit. 

Applying the above-mentioned factors, it is clear that (1) Stumb issued the 

June 2015 Letter to Appalachian Materials who, as the lessee of the disputed 

property and owner of the proposed asphalt plant, had a "clear interest" in whether 

Stumb concluded that its permit application complied with PIDO; (2) Stumb, as Ashe 

County's Planning Director, had the authority to issue PIDO permits and determine 

whether Appalachian Materials' permit application complied with PIDO; (3) the June 

2015 Letter reflected Stumb's formal and definitive interpretation that Appalachian 

Materials' permit application complied with PIDO; and (4) Appalachian Materials 

relied on Stumb's June 2015 Letter as a binding decision that its application had been 

approved and that the PIDO permit would be issued once the air quality permit was 

obtained. Accordingly, the June 2015 Letter represented a binding determination 

that was subject to appeal to the Planning Board per N.C. Gen. Stat. § 160A-388(al) 

and Ashe County Code § 153.04(J)(3). 

Therefore, the County was required to voice any objection to the June 2015 

Letter by noticing appeal within the requisite 30-day period per N.C. Gen. Stat. 

§ 160A-388(bl)(3) and Ashe County Code § 153.04(J)(3)(c). Because the County did 

not timely appeal from the June 2015 Letter, both the Planning Board and the 

superior court lacked subject matter jurisdiction to reconsider whether Appalachian 

~7 
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Materials' application complied with PIDO. See Meier, 206 N.C. App. at 476, 698 

S.E.2d at 708 ("[B]oards of adjustment do not have subject matter jurisdiction over 

appeals that have not been timely filed."). Absent a timely appeal, the June 2015 

Letter bound the County to release the PIDO permit to Appalachian Materials once 

a copy of the outstanding air quality permit was forwarded to Stumb on February 29, 

2016. 

Because neither the Planning Board nor the trial court had subject matter 

jurisdiction, the order should be vacated, this matter dismissed, and the PIDO permit 

released to Appalachian Materials. 

10 
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sonoa or cwemmem 
The Unrvef9Ry of North Cefolne al Cnepel H~II 
Auq. X018 

David Owens, County Zoning, UNC School of Government (Aug. 2016), https:// 
www. sog.unc. edu/resources/legal-summaries/county-zoning 
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S'ft'A'I~ OI+ NORTH CAROLYNA CLERK'S CERT7FTCATE 

~,S]EIE ~OUNT,Y 

I, Azzn J. Clark, Cleric to the Ashe County }3oArd of Commissioners, puz-suant to N.C.G.S. 

§§153A-SO and l ObA-79, do hereby certify as follows: 

1. T'he Planning Ordinance was adopted on October 20, 1993 by the Ashe County Boacd o£ 

Commissioners and set out in.the minutes of the 33oard of Commissioners in Book 6, Pages 473 

through 477 and latex codified in the Code of Ashe County as Title XV, Chapter IS3 of the 

Code of Ashe County. 

2. The attached being a true and accurate copy of the Planning Ordinance as codified on Apri120, 

201 b. 

TN WITTTESS W1-IEI2EOP, I have hereunto set my hand and affixad the o$'zci~l seal of 

Ashe County, North Carolina, this the 15 t̀' day of May, 2017. 

Official Seal: 

,~saaao¢eeoaaop~aa

d"> 5~.~,~.•,•>.,,~r~, ~•,s A.nn J. Clark, C NCCCC. 
~ ~ ~ Clerit to the Boazd of Commzssiotters G~~pORATF ~. a 

= ~ ~i' ~, ~~y 
~~ v,.. 
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CHAPTER 153; PLAN1V1hIG 

Section 

153.01 Scope of pl~~ttu►ing 

153.02 Plaznain;g agencies 

153.03 $oard of County Commissioners 

153.Q4 County P1~nning Board 

153.05 _ PJs;nn~g Aspariment 

153.06 Inspection Deparhnent 

153.07 Economic Development Commission 

153.08 Separability 

§ 153.01 SCOpE OF PLANNING. 

Every action and program of every aompoxient of the county wolves plaiu~an~, in a broad sense of the term For the purposes of this 
chapter, the term is restricted to activities and programs involving physical, economic, and social development of the county. 

(Ord. passed 10-20-93) 

§ 153.02 PLANNING AGENCIES. ' 

The following are designated as plaiuung agencies assigned xesponsb~1~kes under flus chapter: the Board of County Cflmiivssi4ners, 
the Planning Board, the. P~rromg DepartmeYrt, the Inspection Departrnent; the Airport Authority and the ~conamic Development 
Commission. 

(Ord passed 10-2Q-93) 

§ 153.03 BOARD OF COUNTY COMiVI1S5IONER5. 

In its legislative capacity the Board adopts policies, chapters, and amendmerns; appropriates 21mds; approves acquisikion, 
constivetion,~and disposition of public fac~ities; and oversaes adtriinistration of the county. Ira its quasi judicial or administrative 
capacity $serves as the appettate board for pTar,rmg Board decisions. 

(Ord passed 10-20-93) 

§ IS3.O~t CQUNTYPLANNINGB•oARA. 

The Planrvng Board of the catmiy is •hereby created, in accordgnce with the following provisions. 

(A) Membership cznd vacancies: The 1~latznit~ Board shall consist of five membexs. All merril~ers shall be citizens and residents' 
of the county and shall be appoitrted by the CoLi~#y C~nmissioners. Two of the uxibal members shall be appointed for a term.of one 
yeas; two £or two years; axad one for three yeaxs.''heir successors shall be appointed for ternls of three years. Vacancies occ~r9ng . 
for reasons other than expttatiori of. terms shaII be filled. as they occur for the period'of the unexpired term Merrtbers'may be removed 
for cause by the County Commissioners. If any.member shall miss three consecutive mee#ings without good excuse, tfvs shall be -
deemedcause for dismissal 
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(B) Organization, Hiles, meetings, and records. Whin 30 days after appoinhneni, the Plannimg Board staall meet and elect a 

chairman and~create and fill such offices as it may determine. The term of the chaixrnan'and other officers shaIl be. one year, with 
elig~'biliry for reelection, The Board shall adopt rules for transactign of rte business and shall keep a record of its members' attendance 
and of its resolutions, discu§sioris, findings and recomnnendati~ms, which shall be public record. The Board shall hold at least one. 
meeting mrnnth2y, and all of its meetings shall be open to the public. Por the purpose of taking any official action three members w311 
constitute a gqorurrr. 

{C) General powers 4hd dufies. It shall be the duty of the Plar~nin~ Board, in general: .. 

(1} To acquire and z~aintau~ u~ current form such basic inforn~ation and materials as ace necessary to an understanding of past 
trends, present conditions, and forces at work to cause. changes in these conditions; 

(z} 'Z'o identify needs and problems growing out of those needs; 

(3) To determ~e objectives to be sought in develapm.ent of the county; 

(4) To establish principles and policies for guiding action in developmentof the county; 

(5) To prepare and from tinne to time amend and revise a comprehensive and coordinated plan for the physical, social, and 
economic development of the county; 

(6} To prepare and reoammend to the County Commissioners ordinances promoting arderl~ devetoprnent along liaes indicated in 
the comprehensive plan and advise them concerning proposed amendments of such ordinances; 

(7} To determine whether speci#ic proposed developments conform to the principles aind raquiremenis of tlae comprehensive plan 
for the growth and improvement of the area and ordinances adgp~ed in ~ftu~therance of such plan; . 

(8) To keep the CognYy Commissioners and the general public informed and advised as to these matters; 

{9} To ~Serform such quasi-judicial functions as: administering ttie county mobile hozna park ordinance, the county floodplas~ 
ordinance, and the county junk car ord'a~ance.; and 

(10) To pexform any other duties that mad lawfi.►Ily be ass9gned to rt.. 

(D) Basic studies. . 

(1) As backgound far~its comprehensive plan and any ord~ances ii may prepare,.the Planning Board may gather maps and 
aerial photographs of physical features of the courrty; statistics on past trends and pa~esent condi#ions with,respect to populatiaz~, 
property values, the economic base of the 'county, and land use; .and such other information as is irnporiant or l~cety 4o b~ important in 
determining the amount, direction, and kind o#'development to be expected in the area and its various parts. 

(2) In addit'tcxt, the P1a.nrung Board may make, cause to be made, or obtain special shtdies on the location, the crn~dition, and the 
•adequacy of specific facil~ies, which may include, but are na# lixazited to, studies of housing; commercial and industrial facilities; parks, 
playgrounds, and o#her recreatiorral fac~zties; pubic and. private utilities; and traffic, transportation, and parking, fac~ities. 

(3) All county officials shad, upon request, fimaish to the P3anning Board such available records or infcrmation as it may require itt 
its work. The Board or its agerrts may, zta the performance of its official duties, enter upon tends and make e~camu~ations or. surveys and 
maintain necessary. monuments thereon. 

(E) Comprehensive"plan. 

(1) Ttze comprehensive plaza; with the accompanying mays, plats; charts, anct descriptive matter, shall be and show the Plaiania~g 
Board's recarnmendations to.tiae County Cotnmissionexs for the development of said territory, incluchng among othex ttiiia~s; the 
general location, character, and eaten# of streets, bridges, boulevards, parkways, playgrotuids, squares, parks, aviation ftetds, and +other 
pub3ic ways, grounds, and open spaces; the general iocati~ and extent o:F public utilities and termit~aLs, whether• publicly or privately. 
owned or operated, for water,~lig~~t, sanitation, transportation, communication, power, and other purposes; the removal, relocation, 
wictezring, narrowing, ~acatiort~ abandomnetrt, change of use, a extension of anq of the foregoing ways; bw7d~gs, grounds; open 
spaces, property, ut~lities~, or terminal's; and the most des~able pattern of land use witivn the area, incIudang areas for farniring and 
farestry, for manu~aciuring andmdustrial uses, f~ commercial uses, for recreational uses, for open spaces, and fox m~ced uses. 

(2) The plan and any chapters or other measures to effectuate it shall be made wzth the general purpose of guiding and 
accomplishing a coorda~ated,~adjusted and hazmonious development of the county that wilt„ in accflrdance witty present and.futura 
needs, best promote heallh, safety, morals, anct the general welfare, as well as efficiency and economy in the process of development; 
including, among other. thir►gs adequate provision far ~affic, the prynotion of safety. froth fire and other dangers, adequate provision for 
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liglat and air, the promotion of tt~e healthful and convenient distrbution of population, the promotion of good civic design and 
arrangement, wise and efficient expenditure of public funds, and the adequate provision of public Utilities, services, and other pablic 
requirements. 

(F) Public facilities. T1ie Planning Board shall xeviaw with tk~e County Manager and other o~aiaJs and xeport its 
recommendations to the County Commissioners concerning the location ar~d design of alI proposed public.structures arxi facilities; tIi~ , 
acgt3isrtion and disposition of public properties; and tie establishment. of btu7ding lines, mapped street lines, and proposals to change 
existing streets. IY shall also wake racamriiendations concerziing other mai#ers.referred to it by the County Coznmissionsrs. 

{G) Miscellaneous powers and duties. 

(I) The Planz~u~g Board may conduct such pubbic hearings as may be xequired to gather information for. the drafting,. 
establishment, and maintenance of the comprehensive plan. Before adopting any such plan, it shall hold,at least one pubbic hearing 
thereon. . 

(2) The P.lanrauag Board shall have power to promote public interest in and an. ut3ders~anding of its reconr~mendations, and to thaE 
end it may publish and distn'liute copizs of ifs recommendations and may employ such ofher means of publicity and education as it may 
elect. 

(3). Members ox employees of the Plazu~ing Board, when du}y' authorized by the Board; may attend planning conferences, 
meetings of piannimg associations, or hearings on pending planning legrsfationy and the Planning Board nnay 6y formal and aff~mative 
vote authorize pay~ne~ wittzin the Board's budget of the reasot3abie traveling.expenses incident to such attendance. , 

(H) .Annual report and bur~getreguesz The Planning Board shall, ~ May of eac'hyear, submzt na wrttizag to the County 
Comxnissioners a report of its activities, an analysis of its expenditures to date for the current fiscal y'sax, axxl its•raquested budget of 
funds needed fox the ensuing fiscal year. 

(I) Special committees. The Planning Board may from time to time establish special committees to assist it in studying quesUaris 
and problems. The Board, however, inay not delegate to such a committee any of its official powers and duties.-

(~ Act as t1~e Board of Adj~tment~far all fancl usage ordinances. The Planning Board shall act as the Baard bf A.djustmetzt for a]I 
land usage ordinances in the Ashe County Cale of Ordinances ("I"rtte XV: Land Usage). The Board shall act and hold hearings ~in 
accordance with G.S. § ] 53A-345.1~emikled Pla,nnuig Boards. Each hearing shall follow rules applied to gaasi judicial proceedings. 
Each decision shall be•based-upon competent, matar3al, and sub~tan#ial evidence noted in the record of the proceeding. Each deczsion . 
shall be reduced to writing and reflect the Board's determination'of contestedfacts and the'zr application to t1~e applicable standards. 
The written decision shall be signed 6yr the chair or other duty authorised member of the Board 

(1 } Notice of hearings. When the Planning Board is assigned to conduct a hearing, a rrotzce shall be, mailed to the person or 
entity whose request is the subject of the hearing, to the owner of the property that is the subject of the hearing if the ovvn,er did not 
uaitiate the request, and to the ownexs of all parcels of land abutting the parcel of laud that is -the subject of the hearing. Notice must be 
mailed at least 10 days, but no mare than 25 days, pzior to the date of the hearing. Witten that same titxte period, the county shall also 
promipently post a notice of the hearing on the site that is the subject of the hearing or on an adjacent street or highway xiglrt of way. 

{2) I~ariance autPzority. When unnecessary hardship would result from carrying opt Ylie strict letEer of an ordinance, .the Pla~ming 

Board, by a vote of fog-fifths of its membership, may appij+ a cT~ferent standard to airy of the provisions of ~e ordinance upon a 
showing of a][ of the folYowing: 

(a) Unnecessary hardship would rest~t from tkie strait appticadon of the ardinance. However, it shall not be necessary to 
demonstrate that, in the absence of the variance, no reasonable use can be made of the property. 

{b) The hardship results from con~tions that are peculiar Yo the property, such as Iocation,.stze, or topography. However, a 

hardship resuitnag from personal circumstances, as well as hardsbap resuhing from conditions that are common to the neighborhood ox 
the general public, may not be ~e basis for granting a variance. ~ _ 

:,_ _ (c} T'Y~e hardship did not result from actions taken by the applicant. or the properly owner. However, the act of purchasing 

property with knowledge ti~at cirewnstances ea~ist thax may,justify the granting of a variance steal! not be regarded as self-•created 

hardskup. 

' (d) The requested variance is consistent with the spit, purpose, aiul intent of the orduaance; such that publzc safety is secured, 

and suhstantial,justice is achieved. Appropriate conditions may be imposed on any allowed variance, provided that the conditions are 

reasonably related to the variance. 

(3} Appeals authority. The Plazu~iiigBoard shaA hear and•decida•appeaLs from decisions of Plaimu~g Department offccials 
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charged with enforcement of the development ordinances and ►nay hear appeals arising out of any other ordinance. that regulates [and 
use, sub}ect to all of the fo➢owing 

(a) Any person who s directly affected may appeal a decision to the Planning Board. Ain appeal 3s taken by fig a notice of 
appeal with the clerk to the Board. The notice of appeal shag state the grounds #'o~ appeal 

(b) A county administrative official who has made a decision from which someone wishes to appeal.shall give written notice to 
the owner of the property that is the subject pf the decision end to t ie party who sought the decision, ~ different from the'owner. The 
wxitten notice shall be delivered by. personal delivery, elec~onic maid or by Est class mad. " ' , 

' (c} The owner or other party shall have 30 days from receipt'of the written notice within. which to fde an appeal. Any other 
person with standing to appeal shall have 30 days from receipt from any souzce of actual or constructive notice of the decision within 
which to ~'de an appeal. 

(cn The official who made the decision shall transmit to the•Board all documents and exYu'bits constilutingthe record upon 
which the action appealed from is taken. The ofi~"icial shall also provide a copy of the record tb the appellant and to the owner of the 
proparty that is the subject of the appeal if the.appellant ~s not the owner. 

(e) • ,4n appeal o~ a notice of violation or other enforcement order stays enforcerr~ent of the action appealed from unless the 
off'~cial who mach the decision certifies to the Planning Board a$er notice. of appeal }zas been filed that because of the facts stated in 
an affidavit, a stay would cause imminent peril to lzfe ax property or because the violation is trapsitory in nature, a stay would seriously 
izkterfsre with enforcement of the ardinance. Zn that case, enforcement proceedimgs shalt not be stayed except by a z'esu'aining order 
granted by a court. Tf enforcement proceedings are not stayed, the appegant may file with the official a requast fox axs expedited 
hearing of the appeal, and the Planning Boapd shall meet to hear the appeal within IS days after such a request is #'sled. ' 

(f} By the vote of a majdrzty o£ the board zneinbership, the act of the of#'~cial may ~e upheld, rnodzfied, or ove~uled m part or in 
its entirety. 

(g) A member of the Plann~g Board shall not participate. in or vote on any quasi judicial matter in a manner that would violate 
an affected person's oonstih~ional rights to an impartial decision maker. Lmpermissibie conflicts include, but are not tIInited to, a 
member having a faxed opinion prior to hearing the matter that is not susceptible to change, undisclosed ex parse communications, a 
close famt~ial, business, o~• other associationa(relationslup w$h an affected person, or an interest in the outcome of the matter. If an 
objection is raised to a member's participation and:that member does not recuse himsalf ar herself, the remaining members shall by 
majoa•ily vote z't~te on the o6jectian. If the majority vote favors avowing the chaIlenged maritber to participate, reasons for that vote sha11• 
be stated as part of the written reoord of the proceeding. 

(Ord passed 10-20-93; A.m. Ord. passed 4-8-03: Arn. Ord passed ]-9-Ob; Ana. Ord, passed 5-1.8-09; Axn. Ord. gassed 5-19-14) 

§ X53.05 PLANNING DEPARTMENT. 

Under the direction of the County Manager, the Plarming Department shall assisC the Cow~ty •Commissioners, the Planning Board, 
the Inspection Department, the Airport Auti~ority, and the Economic Development Commission with. studies, advice, acid preparation of 
PJans• 

(Ord passed 10-20-93) 

§ 153.06 Ti~ISI'ECTION DEk'ARTMENT. 

The Inspection D.epartmeiit carries out the responsibilipes sat forCh ui G.S. Chap#er i53, Article 18, Part 4 with xegard to 
enforcemern of the State Bwlding Cody and other laws relating to canahvcfion. Zn addi~on, it enfoxces the other ordinances listed in § 
153.U4(C) of ttus chapter, as well as. other ordinances as assigned~by the County Com►nissioners and the Managex. Norinally it is 
responsible for issuing perinrts, malting inspections of both new construction and e~tisting structures, issuing certificates of compliance, 
issuing orders to correct vio3ations, initiating legal actions agauast violators, and keeping records. 

(Ord,'passed 10-24=93) 

§ 153.07 ECONOi1~IIC. DEVELOPMENT COMMISSION. 
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The Economic Developmerrt Commission formulates economic development projects and promotes economic developmient of the 
area, pursuant to G.S. Chapter 158, Article 2. 

(Ord, passed la-ZO-93) ' . ~ , 

§ 153.08 .SEPARA.BTLITY. 

Should any section or provision of ttvs chapter be dec3ared invalid or unconstitutional Uy any•aourt of caxnpetentlur~sdiction, such 
declaration shill not affect the va.lid'rty of ttris chapter as a whole or any part thereof which is noL specificalEy declared to be 
urzconstitutiona] or invalid. 

.(Ord passed 9-2-08) 
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STATE ~Jk N~R'TH CAR~~J~TA C~T~RK'S CERT.L~'iCATE 

ASS COCT~l'TY 

I, Anil J. Claxtc, Clerk to the Ashe County Board- of Conuaissioners, pursuant to T~.C.G.S. 

§§153A 50 and 160A.-79, do hexeby. oe}.-~i'~y tas-follows: 

1. The_PolIufztag Industries Development Ordinance (PIDO) was ~adop'ted on November 15, 1999 

by the A'she: County Board of Commissioners and set out in the minutes of the ~3oard of . 

Commissioners izs Book 6-2, Pages 152 tEzrough 156 and later oodified in the Code of Ache 

Catmty as Title XV, Chapter 159 of the Code of As2~e' Co~ruty. The attached being a true and 

accurate copy of ttre J?IDO as codified on April 20, 2016. 

2. Qn. October 3, 201b, ~'IDO was repealed in its entizery by the Asbe County T3oaxd of 

Commissioners and this action is set out in the October 3, 2010 Meeting Minutes of the Board 

of Commissioners of Ashe County on Page 4, and a true and accurate copy of these rrunutes is 

ateached hereto. 

IN WITNESS WtIEIZEOk', I have hereunto sec my hand and affixed the official seal of Ache 

Cawrty, Noxth Carolina, this the 15th day of May, 2017. 

+~a9Q~~eceoauaaBAJ~e,
,,. ~ovtirY me, 
p `'- e..~ e 

`K~~Y ~~~~
w• .9• odd

' .~/.//~L~'~ 

~ ' v~~R'~ 1. ~~ S q Ann J. Clark, ~; NCCGC 
"` ~ 1 y clerk to the Eoard of Commissioners 

Div A, ...• "' ,s . 

p,~~P~R B~'GPee~ . . 

OfficiaS Seal: 
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Ashe County, NC Code of prdinances 

C!-lAP7ER'15~: PaLLUTii~iG lPdDlISTRtES DEVELOPM~AIT 

Section 

• 159,0] Tine 

159.02 _Purpose 

L _ ]59.03 Authority 

159.04 Iurisdiction 

159,05 Definitions 

159.06 Perm¢inigstandaids 

159.07 Vaziance process 

159.08 Non-conforming use 

159.49 Separab~ity 

1.59.99 Penalties for violations 

§ XS9.01 TITLE. 

"Ckvs chapter shall be known as tl~e Polluting Xzxlustries Development Chapter of,Ashe County, North Carina.. 

{Ord. passed 11-15-99) 

§ 159.02 PiTRP~S~. 

I'et Uae purpose of prrnnotmg hea}tl~, safety, and general welfare of its crtizezzs and the peace and. dignity of tt~e county, the County 
Camznissioners hereby establish certara criteria celat'sng to polhniag uidustries to accrnnmoc]ate activities as defined herein. Polluting 
industries, by their very nature produce objectionable levels of noise,.odors, vbiations, fiiuies, ~gtzt, or smoke that may or may mot gave 
hazardous e~ebts. These standards shall allow for the placemerrt and growth of positing 9n~zstr'ral activities, whle maitatainu~g the 
hea[tTz, safety and general welfare standards of estabTishad residential and. cowznercial areas in Ashe County. 

(Ord. passed 11-15-99) 

§ 159.03 AUTHORITY. 

"T7ris chapter is adopted undex tine authority and provision of C'x5. § 153A-12I. 

(Ord. passed 11-15-}9) 

_ ~ § 259:44 JURI5DTCI'ION: 

'This chapter siaaa apply to all areas of unincorporated As6e County, which are net included in the exfxaterrito~7aljua-isdictions of any 
municipalities. AA municipalities and t}3enr respective corpora~c Tnnits shall ba exempted from the ozdimnca, tmless they choose to 
adopt tivs.ctraptec or same form.thet~o£ •_ 
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(Ord passed 11-15-99) 

§ 159.OS D~FINI~'~~1VS. 

The definitions shall be unique tb tbis chapfer and may not be utterpreted for usage is ordinary; everyday language. 

tl~LR P~O~U770N. The emission of air contamu~anfs as clefined in G.S. § 143-215.108. 

ACTUAI,1{~i.5'Ukth'.D DIS~iNCE. For the purposes o£ this chapter, flae distance requiremerns shall be meastued from the 
proposed txaild'mg to the sxisi~g dwelling or other smYcture. ~. ~ , . 

NO~'S'.E Any unreasonably loud, excessive or unnecessary sounr2 that takes in conszderation fox volwue, duration; frequency; tuna, 
and other clzaracter~stics of so~md. ~ - . 

OD~O.R. The min~ium concentration in au' of a gas, vapor, or particulate matter that can be detected by the olfactory systems of a 
group of healthy observers. 

P~ILSpIV: A .pe~sonshall be defined to include ~di~vidual, corporation, partnersUap, an e~rtity or arty association thereof or any other 
business entity. ~ ' . 

,t'~L.LUT:dIYG ZN1371'.STktY A pouting nnchLtry. slam! mean an industry, winch produces objectionable levels of noise; odors, 
v►brations, fumes, light, sraake, air pollution a• other physical manifestations that may have an adverse effect on the health, safety or 
general•welfare of the citizens of A:she Cow~:y. 

S14Z0,~. The viszble vapor and gases gven off by. a burning oe srr~ldering substance. 

V~,R.~k.~'.7ON. Any ground-lxansmitted movement that is perceghble to the human sense oftouch. 

(ora passed i1-15-99)~ ~ • - 

§ 159.06 PE~2MI'i"fING S'I'ANAA.RDS. 

{A) A permit is required from the Planning Department.for at~y polluting.industry. A worm pern~it fee of ~5~0.00 shat! be gold at 
TT~e time of tkze application for the permit. No permit from the plzawn~g department shaIl be issued unto the appropriate Federal-and 
State permits have been issued. 

(B) The location of a poIluinag indushy, both portable and permanent shall not be within 1,000 feet, in any dfrection, of a residential' 
dweUiug wnit or commercial bu~d'mg The Ioeation of a po~(uting industry shaII riot be within .1,320 feet of any school, daycare, hospita.€ 
or nursing borne facilily. . 

(Y) Permanent roads, Etsad in e~ccess of six months, withal the property site shalt be s~n'faced wrt~ a dust free material (i,e. sozl 
cement, pordand cement bituminous concrete). 

(2) Material piles and other accum~ula#ions of by-products shad not exceed 35 feet above the origval cotstnur aril shall be waded 
so tba slope sba21 not exceed a q5 dagee angle. 

(3) A sacurity fence, constructed of either wood, brick, br ab~mitn~, shaII be i~staIled where the proposed extraction takes place. 
The fence sha1I be a mmiinum oP 10 feet m height at the time of instillation: 

(4} Thy operation c~£this type industry sktalt not violate the Ache County Noise Ord'¢rance. 

{Ord passed 11-IS-99) 

§ 159.Q7 VA.RIANC~ PROCESS: 

(A) Where strict ariherence to the provisiorfs of tkais Ef~apter would cause an Lmnecessary hardship, the P1arAungBoard may 
autharrze a variance. Any aut}~rizmg of a variance shall not destroy the intent of this c3aapter, A,ny authociz~d variaAee shalt be 
TeCOlded F[l u]e A~ICIutEs O~#t20 ~j3TlL11I3g~~~t'µ~IIIeO#liY~: 
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(l3) A hardship, as used in the c~uttext of this section, shall be considered to be some unique ar uuusunl character to f[~e proposed 
s¢e, mcludmg huh not limited to iwique, size; shape, contour, or distance requiremexit An economic I~ardslup #o the applicant is notto be 
considered for a variance. 

(C) AI[aequests fnr a varrtnce shall be submitted to the P~tming Depaztment at ]east seven days before the next scheduled Ii
ptamimg board meeting: 

(C1rd_"passed ].1-15;99) 

.§ 159.D3 i~T01`I-CO'VFORMTNGUSE. ~ - , 

Any exisCing person operating is noo-compliance of this chapter may conta~ue to operate as anon-conforming use, but inay not 
expand without a var4ltSce permit ra accordance. vrith provisions therec~ 

(Qrd passed l 1-15-99) 

§ 259.49 SEPARABILITY. 

Should aay section ar provision of t#vs obnpter be declax'ed invafid ar unconstitutional by any court of competent jurisdiction, such 
declaration shatl not affect the validity of this chapter as a whole or any pant thereof which is not spec~caIly declazed to be 
unconstitutional or invalid . 

(~rd passed 9-2-08) 

§ 159.99 P~NALTITS FOR VIOLATIONS. 

~A) A2'isdemeanor. Any person who violates a provision of ttus chapter s4~all be gutty of a misdemeanor and shall he subject to 
punishment as provided for. by G.S. § 14-4. L'nch day o£ a violarion of this chapter shall 5e a separai~ afLense. 

(B) Financial penalties. Tn add~ion to criminal pena}ties for a viohtion of tivs chapter, the Board of County Ccazurtissianers may 
m~pase civ~ penalEies for each dais contmaatiou of the offense. ~'he amo~t shall be ~d Co $SOQ per day, A penalty unpaid 30 days 
after the offender has been cited for violation of dvs chapter may 6e recovered in a ciy~ action m the General Court of justice. 

(C) ~ Other remedies. r1]I appropriate remedies for relief authori~d by G.S. § 153A-123, uicluiiing orders for mandatory and 
prokiibstory injunctions and far abatements,.may be used to enforce this chapter. 

(Ord. passed 1I-15-99; Am. Ord. passed 3-5-1.2) 


